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ianize society through the codification of classical ethics but, first, what
ects of marital and familial ethics would be made law; second, how these
s would be enacted; and, third, who the ruling authorities would be.

To understand the complicated interactions among the three issues in the
1ﬁcat10n of classical ethics, we must scrutinize statutes and cases and also
yze the rationale and arguments behind them. What I discuss and trans-
this chapter is a case recorded in the “Monograph on Law” (Xingfa zhi
M) in the Wei shu #8%, the history of the Northern Wei (386-534), a dy-

founded by the Tuoba #H clan of the nomadic Xianbei # # people. This
strous case involved Grand Princess Lanling B[%, the daughter of Emperor
owenn Z X (r. 471-499), who was famous for his sinification movement, and
usband, Liu Hui 2[#, the grandson of a surrendered imperial clansman
m the Southern Liu-Song IR dynasty (420—479). The couple’s marriage
‘marred by Liu Hui’s extramarital affairs and ended with the princess’s
carriage and death. The legal debates surrounding the case are recorded in
“Monograph on Law,” and the vicissitudes of their marriage are described
iu Hui’s biography in the Wei shu. The case concerned sex crimes, marital
ence, concealment, and family members’ collective responsibilities, all of
ich were important aspects of the more general problem of codifying classi-
thics. In arguing the case, court officials cited statutes and precedents
earlier periods, exemplifying how the Northern Wei both continued and
eviated from the legal practices of their predecessors in the Han and subse-
nt dynasties.

According to Liu Hui’s biography in the Wei shu, the princess is said to have
een very jealous and once even killed a maid whom Hui had impregnated.
/hen that did not calm her fury, the princess aborted and mutilated the unborn
hild, stuffed the maid with straw, and showed her naked to Hui. Appalled and
1gered by the princess’s behavior, Hui decided to ignore her. The situation
as reported to Empress Dowager Ling A& (r. 516-528), the princess’s
ster-in-law and the reigning regent of the Northern Wei government at that
time. After an investigation, Hui was divested of his noble title and was di-
vorced. One year later, however, the princess asked to be reunited with him. At
first, the empress dowager was reluctant to grant her request, for fear that the
princess had not changed her behavior, but after repeated pleas, she eventually
agreed. It is said that the empress dowager not only escorted the princess out of
the imperial palace personally, but also asked her to exercise more discretion in
the future.?

Sometime between 519 and 520, when the princess was pregnant, Hui com-
mitted adultery with both Rongfei %€, the sister of the commoner Zhang
Zhishou %% %, and Hui-meng %, the sister of Chen Qinghe FREF.* Ac-
cording to Liu Hui’s biography, the princess changed her tactics and kept her
temper under control. But after being provoked by her female relatives, she
arted fighting with Hui again. Hui thereupon pushed her out of bed, beat her,

9. Crime and Punishment
The Case of Liu Hui in the Wei shu

JEN-DER/LEE

he ruling authorities generally try to systematize the ethics of marriag
and family, believing that they often help stabilize society.! In western Eu
rope in the Middle Ages, biblical teaching on marriage and family was inter
preted and taught by the twelfth-century canonists, not only to direct peopl
toward a more sacred life, but also to increase the church’s secular influence
Through the ecclesiastical courts, the church established its authority to regu-
late the laity’s marriage customs and to provide spiritual justification for its
marital ethics.? In contrast, in China, the Confucian Classics provided the eth-
ics of marriage and family, and the state, instead of a religious organization,
undertook the task of enforcing them. 1
Since the late nineteenth century, traditional Chinese society has been pet-
ceived as Confucian, and the state, with a legal mechanism at its disposal, was
often seen as a willing participant in the “inevitable” development of Confu-
cianization. However, like the Catholic Church before monastic reform, the
state (or, better, states) in early medieval China was not yet powerful enough to.
enforce its will. During the disunion between the third and the sixth centuries,
no single state could rule all of China. Moreover, ethnic diversities, struggles
for political survival, and differences in social structure all contributed to dis-
crepancies in ethical values, both between states and within a single govern-
ment. The issue, then, was not whether the ruling authorities intended to Con-
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and stamped on her, causing a miscarriage. He then fled. A reward was offereq

for Liu Hui’s arrest, and the ones already caught were to be punished. Both meg.

sures were opposed by Cui Zuan # %, then the Director of the Three Dukes (Sap,

gong lang zhong Z/MEF) in the Department of State Affairs (Shang shu sheng

##4), and his colleagues. Cui Zuan’s argument consists of four major points,
including the judgments for the three parties involved and his contention oyer
the division of bureaucratic power.

Cui Zuan’s first point addresses the verdict for Liu Hui. Although the “Mono-

graph on Law” does not explain why the arrest warrant treats Liu Hui as a traj.

tor, Cui Zuan’s argument provides some hints. Since the Han dynasty, a person
who killed an imperial family member had been considered a traitor.’ That the
imperial authority applied this reasoning to charge Liu Hui with treason sug-
gests that it considered the aborted child mainly the princess’s flesh and thus a
member of the imperial family. This finding, however, contradicts the idea of 3
patriarchal family described in the Etiquette and Rituals (Yili #48), according to
which one’s principal parental relation is with one’s father, not one’s mother.
Thus when Cui Zuan cites the “law of assault” (doulii F14Z) to propose a sen-
tence of hard labor for Hui’s killing his own child, he actually is arguing for
recognition of the patriarchal family described in the Confucian Classics.

Cui Zuan’s second point concerns the two adulterous women. He uses an
earlier statute to contend that Liu Hui, as the principal criminal, should be ar-
rested and judged before the women, as his accessories, are put on trial. Besides,
he points out, because Rongfei’s and Huimeng’s only crime was adultery, they

should not have been sentenced to slavery. Although Cui Zuan did not refer to

any law code regarding the penalty for adultery, his colleague You Zhao Ji4,
Right Vice Director (You pu yi % # 4t) in the Department of State Affairs, came to
his support and also called for the women to be sentenced to hard labor.

Cui Zuan’s third point focuses on the innocence of the two brothers and the
unfair application of collective responsibilities to their sentence. What Cui
Zuan is referring to here are the two most important items in the codification
of Confucian ethics: the permitted concealment by family members and the
collective responsibility of the family as a whole. Both practices were based on
the scope of the patriarchal family, which is defined by the Etiquette and Rituals
as a system called “the five degrees of mourning” (wu fu FfR). The statute on
concealment was codified in the mid-first century B.c.k. during the Han dy-
nasty, which allowed jigin #1#, family members with a one-year mourning ob-
ligation, such as siblings, to conceal one another’s criminal behavior. The case
of treason that prompted debates on women’s collective responsibility took place
near the end of the Cao-Wei B3t rule (220-265) and finally led to the modifica-
tion of the relevant laws in the beginning of the Western Jin & (265-316). Cui
Zuan’s reference to them indicates that the once nomadic Xianbei continued
the law of their Han predecessors and illustrates Cui’s own efforts to integrate
Confucian family ethics in legal decisions.
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. The fourth aspect of Cui Zuan’s argument pertains to the division of duties
and power in government. He protests the participation of the Department of
hancellery (Men xia sheng F1T4) in legal cases and states that it was not the
epartment’s responsibility to decide on a verdict. Whose responsibility was it,
en? Cui Zuan does not explicitly say. But there is good reason to believe that
the Department of State Affairs should have been the office in charge, espe-
cially when all the disagreements came from officials of that department. Yuan

f:ﬁuyi Jtt6%, Imperial Secretary (Shang-shu # %) in the Department of State
: Affairs, supported Cui Zuan’s argument regarding the brothers’ innocence and
cited the Spring and Autumn Annals (Chungiu % #X) to prove the ending of con-
nections between a married woman and her birth family. You Zhao, the Right

ice Director mentioned earlier, also agreed with Cui Zuan’s objections, asking
e court to put the appropriate office in charge and retry the case.

All these arguments and proposals, however, were not appreciated by the im-
erial authority—that is, Empress Dowager Ling, who ruled on behalf of her teen-
age son. Consequently, the imperial decree following these discussions not only
confirmed the earlier verdicts, but also punished Cui Zuan and his colleagues.
Grand Princess Lanling died from the miscarriage after the punishment

‘was meted out. The Wei shu states that the empress dowager was so sad that she
not only attended the funeral, sobbing, but also accompanied the funeral pro-

cession for several miles out of the capital. Later she told one of her officials that

'she could not help but weep because the princess tolerated Liu Hui and never

spoke up, even though he repeatedly insulted her. According to the Wei shu, she
stated, “There was no such [woman] in the past, nor is there any such [woman]
today. That is why I feel so sorry.” Although Liu Hui was later captured, he was
pardoned by an amnesty granted immediately before his execution. He regained
his noble and official titles in 522 but died, presumably a natural death, the fol-
lowing year.®

The “Monograph on Law” covers the legal development over the 150 years of

the Northern Wei, and fully one-sixth of it is devoted to this case. At the end of

the nineteenth century, an essay on legal thought by the reformist judge Shen
Jiaben 7L A (1840-1913) even used this case as an example.” Indeed, the sub-
stantial and lasting interest in Liu Hui’s case testifies to its significance and
gives us valuable insights into the relationship of state, family, and ethics in
early medieval China. Moreover, inspired by today’s historiography, we can see
in this story a rare opportunity to exercise our newly acquired sensitivity to the
issues of class, ethnicity, and gender. In this case, the match was a marriage

.~ between a nomadic princess and the offspring of a surrendered ethnic Han.
- The debate was between the imperial regent, a nomadic woman ruler who

Wanted to avenge her sister-in-law, and her legal bureaucrats, who had either a

Han ethnic origin or a Confucian educational background. The story concerns
 both members of the imperial family and commoners, and the debates were
-mainly about the verdicts for commoners.
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The case of Liu Hui therefore serves as an instructive example and a point of
departure for us to examine the three issues in the codification of Confucian
ethics. The first issue—the inculcation of marital and familial ethics into the
law, Cui Zuan’s citation of the “law of assault,” his reference to concealment by
family members, and his insistence on the brothers’ innocence—illustrates the
idea of a patriarchal family in accordance with the wu fu mourning system. The
key point is, first, that a woman’s family identity shifts after her marriage and,
second, that her status is inferior to that of her husband in her husband’s
family. i

In regard to the second issue, the implementation of these ethical standards,
imperial decrees were most often cited to prove progress in the codification of
Confucian ethics. For instance, early in the Western Jin, it was decreed that the
five degrees of mourning be employed as a principle for legal decisions. That is,
the justices would be permitted to impose several levels of penalties to show
and ensure the family’s hierarchy should its members become involved in legal
cases. Nonetheless, the serious debates and final decisions concerning Liu
Hui’s story, some two hundred years after the Western Jin decree, suggest that
codifying classical values was difficult. The application of patriarchal ideals in
rendering verdicts varied among cases in different regimes owing to many dif-
ferent factors—court politics, pleas from powerful aristocrats, influences aris-
ing from a nomadic cultural background, as well as the individual characteris-
tics of different rulers—all of which in turn relate to the third issue, the makeup
of the ruling authority. The road to Confucianization could be bumpy, and it was
not favored unconditionally by the imperial court when it ran counter to the
imperial interest. In Liu Hui’s case, that interest comprised class, gender, and
ethnicity. '
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The Case of Liu Hui

In the Shengui era [518-519], Grand Princess Lanling’s husband, Commandant

Escort [Fu ma du wei 5t&#PA] Liu Hui, committed adultery with Zhang

Zhishou’s sister Rongfei and Chen Qinghe’s sister Huimeng, both commoners
of Heyin 7 [2 County, and beat the pregnant princess, which caused her mis-
carriage. Hui feared being punished and fled. The Department of Chancellery
issued the [following] verdict: “Everyone [involved in the adultery] is sentenced
to death, and Zhishou and Qinghe are banished to the borderland, since they
knew of the situation but did not [try to] prevent it.” The imperial decree stated,
“The proposal is approved except that Rongfei and Huimeng are exempted

~ from the death penalty. They shall be punished by having their head shaved
_and by being beaten, followed by becoming palace slaves.”

Cui Zuan, Director of the Three Dukes in the Department of State Affairs,
dissented, saying, “I humbly read the imperial decree, which rewards the one
who arrests Liu Hui: if he is a worker, he will be promoted two degrees in the
office; if he is a commoner, he will receive one degree into the nobility; if he is
from a special-service household, he will be exempted from his service; and if
he is a slave, he will be set free. Even though Liu Hui has not committed trea-
son, the reward [for catching him] is equal to those offered for catching the trai-
tor Liu Xuanming #|'E #1.2 Moreover, the Department of Chancellery proposes,
‘Rongfei and Huimeng committed adultery with Hui; they confused him and
made him angry at the princess, thus causing him to beat her and to harm her
fetus. Although there is no corresponding regulation in the law, their crime
deserves a severe penalty, and therefore they should be sentenced to death. The
families of Zhishou and the others will be banished to Dunhuang % J& to
serve in the military.” The imperial benevolence is extensive and [thus] will not
carry out the verdict immediately. But even though it has pardoned their lives, I
personally think it still is not right. The law is what the High Emperor relied on
to rule All Under Heaven; it should not be strengthened or weakened because
of favor or anger, and it should not be affected and altered by affinity or dis-
tance. According to the ‘law of assault’: ‘Grandparents and parents who, out of

anger, kill their grandchildren or children with a weapon will be sentenced to .
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: People’s ears and eyes. How can one carry out within the Four Seas a verdict
. that is not in accordance with the correct laws? Once the laws and norms have
peen lost, even the speediest horse cannot get them back! Since the imperial
‘ decree has been issued, it should be followed, but those decisions that are not
; 1egal should be reconsidered.”

* Yuan Xiuyi, the imperial secretary of the Department of State Affairs, stated,
. “In the past, when Ai Jiang K3 violated the rites in the kingdom of Lu %, [her
 prother,] the Duke of Qi 7%, took her back and executed her, and thus was criti-
' cized in the Spring and Autumn Annals [C hungiu % X].1° Also, when Xia Ji E
. committed adultery in the kingdom of Chen [, people blamed only [her son]
Zhengshu ##¥, but not her parents." [Both cases] show that a woman([’s status]
is established outside [her family] and that any crime she commits while violat-
: ing the rites does not concern her birth family. How can the brothers be re-
 sponsible for the sins of their married sisters?” You Zhao, the Right Vice Direc-
tor of the Department of State Affairs, submitted a memorial to the throne that
says, “Your humble and unworthy subjects participate in this important office
_and have the duty to provide good suggestions and to remove the bad ones. The
Department of Chancellery is responsible for delivering orders and documents
“in and out [of the palace] and is an excellent [source of] general regulations.
 There are offices for handling the cases of wicked people violating the law. It is
' not the business [of the Department of Chancellery] to investigate felonies and
to pass judgment. The adulterous behaviors of Rongfei and others should be
punished only by hard labor. The law does not say that they should be exe-
cuted.”? Indeed, according to the legal codes and precedents, it is too severe to
find a brother responsible for his married sister. Moreover, although Hui did
run away, he does not deserve the death penalty; it also is excessive to issue a
reward to catch him that equals the one to catch a traitor. A verdict that does not
follow the law should be reconsidered. I beg [the court] to put the appropriate
~ office in charge and to retry every aspect of the case.”

The imperial decree states, “Hui broke the laws and violated the norms, and
his crime cannot be pardoned. The substantial reward is offered to ensure his
arrest. Rongfei and Huimeng committed adultery with Hui; they indulged
their passions and confused Hui, which caused the princess’s tragedy. If [they
are] not executed, how can [the court] punish and purge [others in the future]?
_ Although the brothers should not be responsible for their married sisters’
crimes, Zhishou and Qinghe knew of their sisters’ adultery but did not prevent
itfrom happening; they tempted Liu Hui and collaborated in the shameful infi-
delity. They corrupted customs and defiled mores and [so] should be punished
more severely. That is why the Department of Chancellery, instead of a regular
office, was asked to try the case. How can it be considered an ordinary case and
follow the usual procedures? Moreover, there have been imperial jurisdictions
since ancient times: How can all cases belong to the legal bureaucracy? The De-
partment of State Affairs should work on the basics and serve as the [imperial]

five years’ labor, a person who kills by beating will be sentenced to four years

labor. If a person kills intentionally out of love or hatred, the punishment wi]]
be one degree more severe.’ Even though the princess married down and ha

more prestige than an ordinary spouse, she is still a man’s wife. [Consequently
one cannot consider her fetus to not be her husband’s child. In addition, accord-
ing to the old statute issued by the previous court in the fourth year of the
Yongping era [511], ‘All penalties concerning banishment and death should wait
for the principal criminal to be given the verdict before the accessories [to the
crime] are judged.” To investigate the branch, one must start from the root. The
sentence should be postponed while Hui is still in hiding; in no way should one
put aside the principal criminal while punishing the accessories. Banishment
and death are different punishments, and now may not be the time to decide -
[between them)]. Officials of the Department of Chancellery belong to the impe-
rial palace, and their job is to report cases and memorials. In the past, when
Bing Ji was the prime minister, he did not bother with street fights but investi
gated the panting of oxen. Was this not for the sake of division of government»
What Rongfei and others did was adultery. If they had been caught in the dirty
beds, their [crime] would have been obvious, and they should have been sen-
tenced according to the relevant laws. Why, [then,] were they judged as if they .
had offended the palace and [thus] were sentenced to slavery? According to
Zhishou'’s testimony, his sister is married to the Manager of Requisitioned Labor
Administration [Si shi cao canjun 7| &£ E], Luo Xiangui &% #&, and has pro-
duced two daughters with her husband; therefore, she is the mother of another
family. The Record of Rites [Liji 183 states that a woman does not marry two
husbands, just as a person does not have two heavens. If she behaves badly in
private, the blame will fall on her husband; the fault is not her brother’s. In the
past, during the Wei Jin dynasties when collective execution among the five
lineages was still being used, a pregnant mother could still be put to death [for
a crime committed by a member of her birth family] after her child was born.
To contest [this sentence], He Zeng 1 ¥ argued, ‘An unmarried woman should
be responsible for charges against her parents, whereas a married woman
should be punished for [crimes committed by] her husband’s family.’ This has
been the irrevocable and right order and the common principle in the past and
the present. The law allows a person to conceal a family member if the latter
commits an ordinary crime, much less the shameful act of adultery. How can
one ask a brother to testify [against his sister for her adultery]? Here the punish-
ments [according to the verdicts] exceed the criminals’ wrongdoings, and hu-
man relations [according to the verdicts] go against legal precedents. According
to the law, there is no collective responsibility for adultery. [The court] should
not increase the brothers’ punishment because of its anger with Hui. To exe-
cute a man in the market is to abandon him along with the people, whereas to
ennoble a man in the court is to honor him along with the people. Both actions
should show [that the court] has no secrets under heaven and is not deceiving
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spokesman. Not learning how deeply it violates the norms and not knowing how
much it violates the customs, [the Department of State Affairs] has deviateq
from the correct way and arbitrarily executed the law. It has utterly betrayed oy
trust and therefore seriously deserves punishment. [Accordingly,] Cui Zua
shall be removed from his office, and the other court officials from the Depa
ment of State Affairs shall be deprived of their salary for a season.”’3

[WS111.2886-88]
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1997)-

. For reading yishi —F¥ to mean a season of three months in the Northern Wei’s salary
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